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John Paul Stevens, one of our npbst distingui shed Supreme Court justices, who died
recently, has left us a pattern of what such a justice should be. He was a
Republ i can, appointed by a Republican president, who becane over his long tenure a
justice with no obvious bias. He was nmuch adnmired, and the current court woul d
greatly benefit by his exanple.

One of his |ast books addresses an issue that has becone nuch nore pressing now than
when it was witten. Justice Stevens remi nds us that the Constitution is a living
docunent, intended by its founding witers to be anended as the nature of our society
changed. They denonstrated this by anending the original docurment inmediately,
pointing the way for all of the other anmendnents that have foll owed.

Lest we forget, the Foundi ng Fathers never addressed what they knew woul d be a sore

i ssue for many times, human sl avery. They never considered that women coul d
constitute citizens with political rights equal to nen, and certainly never

consi dered how at | east one of the original amendnents, the 2nd, woul d qui ckly becone
out noded by technol ogy and use of weapons.

Justice Stevens book makes the case for further amending six standing amendnments, and
at the end of the book, provides us with the entire Constitution, with his additions
hi ghl i ght ed.

A warning: this is a small book, but dense and legal. It was a struggle to read it,
but the effort was rewarding. | will sunmarize each of the six.
1. The "Anti-Comrandeering” Rule. This issue, also known as the Suprenacy C ause,

provides: "This Constitution, and the laws of the United States which shall be nade
i n pursuance thereof; and all Treaties nade, or which shall be nade, under the
Authority of the United States, shall be the suprene Law of the Land; and the Judges
in every State shall be bound thereby, any Thing in the Constitution or Laws of any
State to the Contrary notw thstanding."

The inmportance of this issue is that state judges cannot rule in violation of

nati onal |aw established by Congress. The problem however, is that Congress cannot
force States to enforce federal laws. It creates a serious risk that the federa
response to national catastrophes or acts of terrorismw |l be inadequate. It also
inmpairs the efficient adm nistration of ordinary federal prograns.

An exanple is the aftermath of the Sandy Hook El ementary School nurder. The federa
government never conpelled the states to provide accurate data needed for a federa
background system of gun regulation. (He then offers a nunber of other issues with
unsati sfactory outcomes chronol ogi cally, case by case.)

H s recommendati on: Add "and other public officials" to this anendnment, after "the
Judges in every State."

2. Political Gerrynmandering.

This may well be one of the worst problens for a one-person-one vote val ue system It
is a current issue being run through the courts, but it began as early as 1811 in
Massachusetts. The governor, Elbridge Gerry, and a majority of both branches of the
| egi sl ature were Republicans (Jefferson\222s Denocratic Republican party), and they
redrew the boundaries of the thirty senatorial districts, packing eough Federalists
(the other party) into a small nunber of districts to give the Republicans
confortable najorities in the others. OF the 101,930 votes cast in 1812, a najority
of 51,766 were Federalists, but they elected only 11 senators. The Republican
mnority with only 50,164 votes el ected 29 senators. The shapes of the districts

| ooked |i ke sal amanders, and newsnen called it "gerrynmander."

There are two kinds of gerrymander: political and racial. The Court has consistently
condemned racial gerrymandering (until now), but never really addressed political

Hi storically, both parties have indulged in this manipulation, but today, it is
nostly Republicans, the nation\222s mnority party.

Two states have gone to the Supreme Court with conpl aints about gerrynandered



districts that they want corrected after the 2020 census. The Court denied their
claim on the basis of "standing." The states have no standing on this issue. The
conplaints will have to be brought by civil rights groups, which is now in process.

The Court conservative nmmjority considers reapportionnent to be a state issue, unti
Congress finally addresses this as a national issue with one set of rules.

The consequences of gerrymandering were never explored in the Constitution, but it is
a normthat a political party cannot use governmental power to draft bizarre
districts just to enhance their party. A controlling political party may not use
public funds to pay its canpai gn expenses, and it is also wong to use public power
just to enhance their own power. Courts have said that gerrymandering is sinply an
inevitable feature of partisan politics in Anerica.

Presi dent Andrew Jackson certainly believed that. He clainmed that "to the victor

bel ongs the spoils.” He used it to fire everybody fromthe other party and put in his
own choices. In 1971, the newy el ected Republican secretary of state of Illinois

di scharged 1, 946 enpl oyees. Over 90 of them brought suit. They had been fired because
they refused to join the Republican Party; this group were janitors and el evator
operators, certainly not political operatives. The question is: does the Constitution
permt a Denmpcratic chief of police to disnmss or refuse to hire police officers
because they are Republicans? Stephens wote an opinion that was | ater taken up by
the Suprenme Court, using the First Amendment. Workers may have differing politica

opi nions, but that is no business of their enployers.

Finally, as our Courts have nanaged to renedy gerrymandering for racia
di sfranchi sing, they should be capable of doing the sane for politica
gerrymandering. To do so, the followi ng anendrment shoul d be adopt ed:

"Districts represented by nmenbers of Congress, or by nmenbers of ay state |egislative
body, shall be conpact and conposed of contiguous territory. The state shall have the
burden of justifying any departures fromthis requirement by reference to neutra
criteria such as natural, political, or historic boundaries or denpgraphic changes.
The interest in enhancing or preserving the political power of the part in control of
the state governnent is not such a neutral criterion.”

3. Canpai gn Fi nance

There is little doubt that the issue of noney corrupting elections in our denocracy
is a problem Federal statutes recognize two categories of election speech: the first
advocating the election or defeat of a specific candidate, or speech about genera

i ssues (taxation, disaster relief, global warm ng, abortion, gun control).

The [ aw al | ows busi ness corporations to formand operate political action comittees
(PACs) that are financed by voluntary contributions fromtheir stockhol ders and

enpl oyees. It would be illegal to use mnority sharehol ders\ 222 noney to support causes
that those sharehol ders m ght oppose.

One such PAC, Citizens United, with enornmous funding, released a 90 mnute fil m about
then Senator Hllary dinton, opposing her election. This ran afoul the |aw that

PACs cannot engage in political speech, just issue speech

The Court sided with Citizens United, deem ng Corporations "people” with the right to
freedom of speech. Stevens now argues that it is unwise to allow persons who are not
qualified to vote (corporations or nonresident individuals) to have a potentially
greater power to affect the outcone of elections than eligible voters have.

Barring corporate funding for or against candidates for office has been the [ aw from
Teddy Roosevel t\222s time until recently. Corruption of the election process was

mani fest during Richard N xon\222s presidency and was renedi ed by a nunber of el ection
fundi ng regul ations. But now, as a result of the Citizens United ruling, we are

seeing the return of big funding, sonme of it for non-residents (such as Putin in the
2016 el ection) contanmi nating our elections. Stevens proposes the follow ng anendnment
to the Constitution:

"Neither the First Anendment nor any other provision of this Constitution shall be
construed to prohibit the Congress or any state frominposing reasonable linits on
the anobunt of money that candidates for public office, or their supporters, may spend
in election canpaigns."

My own additions to the problem of runaway funding of elections would be to have al
federal (and state) elections funded by the taxpayers. W now have an option in our
income tax forns to donate to a party. | would suggest the donation be to cover



el ection costs.

The horrific need for noney could be curtailed by shortening the el ecti on canpai gns,
as in Europe, to six or eight weeks, rather than the two years we now have

The news nedia will be unhappy with this because it affects their bottomline, but as
a piece offering to them | would reconmend that the federally-funded el ections

i ncl ude paynment to the nedia for staging public debates anbng the candi dates for

of fice, and paying for nedia interviews of each candidate. The public woul d receive
the needed information, and the concentration of time devoted to the election would
alleviate the election fatigue that now pl agues voters.

4. Sovereign I munity

Sovereign Imunity differs fromthat discussed in No. 1, which makes the federa
government supreme in issues of catastrophic tragedies. This issue is one that
Justice Stevens thinks is obsolete and probably should not have been adopted in a
denocr acy.

Sovereign i nmunity conmes down to us from nonarchy, when "the king can do no wong."
Thi s notion was supported by the belief that the king was ordai ned by God, and
therefore infallible. Qur Founding Fathers, in the Declaration of |ndependence,
contradicted this notion in their list of abuses conmmtted by King George Il (the
king can do wong) and Divine Right is contradicted by the separation of Church and
State in the First Amendment.

The 11th Amendnent provi des that the "Judicial power of the United States" does not
extend to suits in which a state is sued by a citizen of another state.

This chapter lists case after case in which citizen suits, states, and the federa
government cl ashed, resulting in many unjust settlenents. Stevens reconmends the
foll owi ng renedy:

"Neither the Tenth Anendnent, the El eventh Amendnent, nor any other provision of this
Constitution, shall be construed to provide any state, state agency, or state officer
with an immunity fromliability for violating any act of Congress, or any provision
of this Constitution." (I suspect this could be used in the case of states trying to
destroy Abortion rights in defiance of national |aw.)

5. The Death Penalty

In contrast with al nost every other representative system of government, the United
States still westles with administering Capital Punishment. The Court hol ds that
under our Constitution it is permssible for state legislators to conclude that the
possibility of being sentenced to death m ght deter sone potential nurderers from
committing that crime, and that community outrage someti nes demanded retribution for
especially vicious crinmes. This is not a nationw de | aw, since nmany states reject
this practice.

Justice Stevens, along with a nunber of state |egislatures, recognize the fallibility
of capital punishnent, certainly in the face of how many convicted crimnals have
been found i nnocent of the crimes supposedly conmtted. The horror of executing an

i nnocent person haunts judges. Furthernore, the notion of deterrence of crine by such
a punishnment has little validity.

Thi s chapter provides nunerous case studies and di sagreenents between and anong the
justices. The statistics of executions of wongly convicted people are thin, but any
such executions would be terrible.

The risk of wongful punishnent can be elimnated by adding five words to the text of
the Ei ghth Amendnent, which already prohibits the states as well as the federa
government frominposing cruel and unusual punishments. The inclusion of the words
"such as the death penalty"” iin the text of that amendnent would nmake it read:

"Excessive bail shall not be required, nor excessive fines inposed, nor cruel and
unusual puni shnments such as the death penalty inflicted."

6. The Second Amendnent (Gun Control)

Concern that the anti-comuandeering rule (issue 1) hanpers the federal governnent\222s
ability to obtain adequate databases that will identify persons who should not be
permtted to purchase guns pronpted Justice Stevens\222 discussion of the inportance of
doing away with that rule.



Each year over 30,000 people die in the USin firearmrelated incidents, nany using
handguns. During the nonths followi ng the massacre of granmmar school children in
Newt own, Connecticut, many nore such nmassacres have been carried out using

hi gh- power ed autonmati c weapons.

Stevens states that the adoption of rules that will |essen the nunber of those

i ncidents should be a matter of primary concern to both federal and state officials.
State officials should be able to | egislate what kinds of firearns should be
available to private citizens, but constitutional provisions that curtail the

| egi sl ative power to govern in this area unquestionably do nore harmthan good.

Stevens notes that the first ten amendnments to the Constitution limted powers of the
new federal governnent. Founders worred that a national standing arny night pose a
threat to the security of the separate states. To address this, the second anendnent
provided "A well regulated MIlitia, being necessary to the security of a free State,
the right of the people to keep and bear Arns, shall not be infringed."

Over the past 200 years, federal judges considered the nmeaning of this anendment that
it applied only to keeping ad bearing arnms for nmilitary purposes and although it
[imted the power of the federal governnent, it did not do so for state governnents
to regul ate the ownership or use of firearns.

Stevens cites numerous cases that were decided this way, all the way to 1991, when

after the retirement of Chief Justice Warren Burger was interviewed on the P NewsHour
and said: "The Second Anendrment has been the subject of one of the greatest pieces of
fraud\ 205. on the American public by special interest groups\205" Burger was referring to
the National Rifle Association, which appalled him

The issue has now gone partisan. In 2008, in a vote of five to four, the Court

decided that the District of Colunbia\222s ban of handguns was illegal. They said the
amendment protects a civilian\222s right to keep a handgun in his home for self-defense.
And in 2010, by another vote of five to four, the Court decided that the city of

Chi cago cannot outl aw the possession of handguns by private citizens (14th. Anendnent
due process clause). Stevens dissented in both cases. He notes that cities with

street gangs face different problenms than do rural areas.

The Second Amendrent should be nodified in the foll ow ng way:

"Awell regulated MIlitia, being necessary to the security of a free State, the right
of the people to keep and bear Arns when serving in the Mlitia shall not be

i nfringed."

Justice Stevens adnmits that enotional clains that the right to possess deadly weapons
is so inportant that it is protected by the federal Constitution distort intelligent
debat e about the wi sdom of particul ar aspects of proposed |egislation designed to

m nimze the slaughter caused by the preval ence of guns in private hands. These
enotional argunents would be nullified by the adoption of his proposed anendnent.

The gun debate should be based entirely on facts rather than a fictiona
interpretation of the Second Amendnent. The | aw shoul d encourage intelligent

di scussi on of possible renedies for what every American can recogni ze as an ongoi ng
nati onal tragedy.

My own update to this issue is the current discussion of limting high powered
assault weapons to the mlitary alone, banning it and its anmunition from public
sal e. Reroving | oopholes fromlaws requiring background checks for weapon purchases
and red-fl aggi ng individuals who should be barred from owni ng weapons are ongoi ng.
The National Rifle Association still has the power to intimdate Republican

| egi sl ators and our current president, but they could |lose this after the next

el ection. The Association is under scrutiny for msuse of funds by its president and
frominvestigations into its receiving funding fromthe Russian governnent. W may
finally be seeing an end to the m suse of the Second Amendnent.

The appendi x to this book is the entire Constitution of the United States with the
suggested additi ons and changes in italics. It is good reading.



